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US. Customs Service 
General Notice 


Watches and Watch Movements 
(061120) 
(19 CFR Part 177) 


Tariff classification under general headnote 3(a), Tariff Schedules of the United 
States: Change of practice considered 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed change of practice. 


SUMMARY: This document gives notice that the Customs Service 
has been reviewing the current practice of according duty-free treat- 
ment to watches and watch movements pursuant to general headnote 
3(a), Tariff Schedules of the United States (TSUS). The Customs 
Service has ruled that certain watches and watch movements assembled 
in the insular possessions from foreign watch subassemblies and parts 
satisfy the ‘manufactured or produced” requirements of general head- 
note 3(a), TSUS. The Customs Service is contemplating a change of 
this practice. If the practice is changed, watches and watch movements 
which are not subjected to sufficient processing in the insular posses- 
sions would be dutiable pursuant to subpart E, part 2, schedule 7, 
TSUS. 


DATES: Comments must be received on or before: (60 days following 
publication in the Federal Register). 


ADDRESS: Comments should be addressed to the Commissioner of 
Customs, attention: Regulations and Legal Publications Division, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Larry L. Burton, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-5727. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Under a uniform and established practice, the Customs Service 
accords duty-free treatment to importations of certain watches and 


watch movements from the insular possessions, pursuant to general 
headnote 3(a), (TSUS). 


GENERAL HEADNOTE 3(a), TSUS 


Under general headnote 3(a), TSUS, watches and watch movements 
imported from an insular possession may enter the Customs territory 
of the United States free of duty if they: 

(1) Are manufactured or produced in the possession; 

(2) Do not contain foreign materials which represent more than 
70 percent of their total value; and 

(3) Come directly to the Customs territory of the United States 
from the possession. 

In order to satisfy the “manufactured or produced’ requirements 
of general headnote 3(a), TSUS, Customs has ruled that a new and 
different article of commerce must result from the operations per- 
formed in the insular possession. 

The insular possessions include the Virgin Islands, American Samoa, 
and Guam. The Customs territory of the United States includes the 
50 States, the District of Columbia, and Puerto Rico. 

General headnote 3(a), TSUS, embodies a legislative intent to 
promote the growth of the economies of the insular possessions by 
stimulating the development of light industry, such as watch assembly. 
(S. Rept. No. 94-273, 94th Cong., 1st sess. (1975), reprinted in 1975 
United States Code Cong. & Ad. News at 884, et seq.). 

On December 11, 1978, a notice was published in the Federal 
Register (48 F.R. 57921) stating that the Customs Service was 
considering a change in the practice of affording duty-free treatment 
to certain watches and watch movements imported from the insular 
possessions. In particular, concern was expressed regarding “low-labor” 
watches and watch movements which are subjected to limited pro- 
cessing in the insular possessions. When the value added in direct 
labor costs in the possessions is as little as 10 percent of the cost of the 
foreign components, a question is raised as to whether the watch or 
watch movement is being “manufactured or produced” in the posses- 
sions, as required by law. 

Of the comments received in response to the December 11 proposal, 
several expressed the opinion that assemblers of watch movements 
in the insular possessions should be required to assemble their products 
using from between 25 and 34 discrete components, or, be required to 
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pay between 75 cents and $1 in the insular possessions for labor 
costs per completed unit. 

We do not favor adoption of either the assembly from a number of 
discrete components formulation, or the value-added approach. We 
believe the separate components method is inappropriate because it 
sets and inflexible standard which may not have application to quartz 
analog technology. Moreover, if applied to each unit of production, the 
separate components standard may be too stringent a standard and 
could result in adverse consequences for the insular economy. The 
value-added formula would also present some problems. A specific 
value-added amount would be affected by inflation whereas a percent- 
age amount would favor the low-labor watch industry. 

One comment suggests that Congress was aware of so-called low- 
Jabor watch movement assembly operations at the time the general 
headnote 3(a) provisions were promulgated, and that Congress in- 
tended to accord them duty-free treatment. Jt is stated that the change 
of practice contemplated by the Customs Service would be contrary to 
that legislative intent. 

We do not concur with the view that the intent of the legislature was 
to create a vehicle for duty-free entry of watch movements. Rather, 
it is our interpretation that the congressional intent behind enactment 
of the 3(a) provision was that the industry and economy of the insular 
possessions be stimulated. 


PROPOSED CHANGE OF PRACTICE 


The Customs Service proposes the following objective measures for 
determining whether a movement assembled in the insular possessions 
has been the subject of a sufficient manufacturing process: 

A. For conventional balance wheel and hairspring watch move- 
ments, of the following major assembly operations, no fewer than two 
must be performed in full in the insular possessions: 


Assembly of escapement. 

Assembly of gear train. 

Assembly of winding and setting mechanism. 
. Assembly of barrel mechanism. 


B. For electronic quartz watch movements; of the following major 
assembly operations, no fewer than two must be performed in full in 
the insular possessions: 

. Assembly of coil support and circuit. 
Assembly of train. 


Assembly of function control, dial-side train assembly, and 
setting mechanism. 
. Assembly of power source. 
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The Customs Service is also reconsidering the present practice of 
applying the headnote 3(a) tests separately to watch movements and 
cases. Under the Tariff Act of 1930, movements and cases were 
classifiable separately and there was no provision for watches. The 
Department of Commerce has suggested that, under the present tariff 
schedules, the watch movement and case possibly could be treated as 
a single entity for the purpose of general headnote 3(a). 


COMMENTS 


The Customs Service will review written comments submitted, and 
will publish details of a new practice if warranted. 

Consideration will be given to any written comments submitted to 
the Commissioner of Customs, preferably in triplicate. Comments 
submitted will be available for public inspection in accordance with 
section 103.8(b), Customs Regulations (19 CFR 103.8(b)), during 
regular business hours at the Regulations and Legal Publications 
Division, Headquarters, U.S. Customs Service, room 2335, 1301 Con- 
stitution Avenue NW., Washington, D.C. 


AUTHORITY 


This notice is published pursuant to section 315(d), Tariff Act of 
1930, as amended (19 U.S.C. 1315(d)), and section 177.10(c) of the 
Customs Regulations (19 CFR 177.10(c)). 


DRAFTING INFORMATION 


The principal author of this notice was Larry L. Burton, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices of the U.S. Customs Service participated in de- 
veloping this notice, both on matters of substance and style. 


R. E. Cuasen, 
Commissioner of Customs. 


Approved: 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
Decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Butietin, through 
July 18, 1979, are available in microfiche format at a cost of $11.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: September 11, 1979. 

Donatp W. Lewis, 
Director, Office of 
Regulations and Rulings. 


~ 
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Date of 


decision File No. Issue 


8-15-79 103910 Carrier control: Whether the use of a foreign-built tug 
to tow vessels in a U.S. harbor is violative of the 
coastwise laws 

Vessel repair: Whether a crane rental charge incurred 
in a foreign country is dutiable under the vessel repair 
statute 

Merchandise control: Whether the use in domestic 
traffic of foreign cargo vans entering the U.S. as in- 
struments of international traffic is permitted 

American selling price: Similarity between imported 
and domestic athletic shoes (700.60) 

Classification: Liability of motor vehicle manufacturers 
as importers for the value of parts diverted for use 
other than as original motor-vehicle equipment 

Classification: Acrylic sheets (771.42) 

Classification: Wood waste burning and recycling system 
(610.49, 610.80, 652.00, 653.52, 657.25, 660.10, 661.10, 
661.25, 664.10, 678.50) 

Classification: Combination measuring and drawing in- 
strument (710.80, 760.48, 774.25, 774.60) 

Classification: Plastic gloves (705.86, 734.97, 734.99) 

Classification: Leather gloves (705.35, 735.05) 

Classification: Electroplating machine (678.50) 

Classification: Woven cotton fabric dotted with resinous 
plastic (355.65) 

Classification: First day covers (274.70) 


104116 


104117 


055446 


057236 


057677 


057713 


057798 
057817 
057845 
059184 
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059558 
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060016 
060017 
060018 
060019 
060020 
060021 
060022 
066023 
060024 
060025 
060026 
060027 
660410 
060436 
060623 


061005 


061015 


Classification: 
Classification: 
Classification: 


Classification: 


Classification: 


Classification: 


Classification: 
Classification: 
: Benzenoid toner (406.70) 


Classification 
Classification: 
Classification: 
Classification 
Classification: 


Classification: 


Benzenoid toner (406.70) 
Benzenoid toner (406.70) 
Benzenoid toner (406.70) 
Benzenoid toner (406.70) 
Benzenoid toner (406.70) 
Benzenoid toner (406.70) 
Benzenoid toner (406.70) 
Benzenoid toner (406.70) 


Benzenoid toner (406.70) 
Benzenoid toner (406.70) 


: Benzenoid toner (406.70) 


Camisole top (382.33) 
Calico jeans (382.00) 


Classification: Mixture of ground aluminatrihydrate and 
limestone (4.17.12, 432.00, 514.11, 514.41) 

Classification: Yarn conditioning machine (670.06, 
670.43) 

Classification: Football game (734.20, 737.95) 





Date of 
decision 


7-11-79 


8-7-79 
8-20-79 
8-10-79 


8-1-79 
7-30-79 
7-30-79 
8-17-79 
7-30-79 
8-16-79 


File No. 


061089 


061141 
061158 
061253 


061361 
062006 
062158 
062191 
062326 
062345 
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Issue 


Classification: 


772.30) 
Classification 
Classification 
Classification 


Outerwear garments (376.56, 380.04, 


: Plastic-coated wire (609.45, 642.97) 
: Radio-doll combinations (695.24, 688.40) 
: Motion-picture film, sensitized, but not 


exposed (723.05, 723.10) 
American selling price: Casual footwear (700.60) 


Classification: 
Classification: 


Classification 
Classification 


Classification: 


Bean bag toy (737.40, 737.95) 
Mouse figure (737.40) 

: Bar and wire rod distinguished 
: Down-filled bootie (700.60) 
Sandal (700.60) 





Decisions of the United States 
Customs Coutt 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Customs Decision 


(C.D. 4820) 


Erte NAviGATION COMPANY, PLAINTIFF, v. UNITED STATES, 
DEFENDANT 


Remission of Duties—Ship Repairs 


Customs: The cost of repairs made in a foreign port to the vessel at 
bar was assessed by tbe Customs Service under the provisions of 
section 1466(a) of title 19 U.S.C. Under that act, a repair duty is 
required to be levied upon a vessel documented under the laws of the 
United States engaged in foreign or coasting trade or a vessel in- 
tended to be employed in such trade. 


8 
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ConstitTuTIoNAL Law: Any challenge to the constitutionality of a 
statute is confronted with the presumption that legislation duly 
enacted by Congress is constitutional. Usery v. Turner Elkhorn 
Mining Co., 428 U.S. 1, 15, 96S. Ct. 2882, 2892 (1976). 
ConstITUTIONAL Law: Ina judicial determination whether a statute 
is unconstitutional as violative of the requirements of due process, 
the first question to be resolved is whether the purpose of the statute 
is a proper matter for the exer’ cise of legislative power. See Nebbia v. 
New York, 291 U.S. 502, 54S. Ct. 505 (1934). 

ConstiruTtonaL Law: Where plaintiff chose between having vessel 
repairs completed in Canada and paying duty or having them com- 
pleted in the United States and not paying the duty does not make 
the application of section 1466(a) so unreasonable as to constitute a 
violation of its alleged fifth amendment due process right. 


Court No. 76-5-01081 
[Judgment for defendant.] 


Decided August 27, 1979 


Scott H. Elder; Thompson, Hine and Flory of Counsel; for the plaintiff. 

Alice Daniel, Acting Assistant Attorney General; David M. Cohen, Branch 
Director, Commercial Litigation Branch; Joseph I. Liebman, Attorney in Charge, 
Field Office for Customs Litigation (Jerry P. Wiskin at the trial; William P. 
Atkin, Glenn E. Harris and Jerry P. Wiskin on the briefs), for the defendant. 

Re, Chief Judge: Plaintiff, the owner and operator of the vessel 
MV Day Peckinpaugh, brought this action to recover Customs duties 
paid on repairs made to the vessel at a foreign port. The vessel, 
documented under the laws of the United States, was engaged in 
transporting bulk cement on Lake Ontario between the Canadian 
port of Picton, Ontario, and the American ports at Rome and Roch- 
ester, N.Y. In August 1973, the vessel was drydocked at Port 
Weller, Ontario, Canada, where the repairs were made. 

Upon return to a U.S. port, duties were assessed on the cost of the 
foreign repairs pursuant to the provisions of section 1466 of title 
19 of the United States Code. In pertinent part, section 1466(a) 
provides: 

The equipments, or any part thereof, including boats, pur- 
chased for, or the repair parts or materials to be used, or the 
expenses of repairs made in a foreign country upon a vessel 
documented under the laws of the United States to engage in 
the foreign or coasting trade, or a vessel intended to be employ ed 
in such tr ade, shall, on the first arrival of such vessel in any 
port of the United States, be liable to entry and the payment 


of an ad valorem duty of 50 per centum on the cost thereof in 
such foreign country eee 
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Subsection (b) of section 1466 provides for the remission or refund 
of duties paid for “necessary repairs” caused by ‘“‘stress of weather 
or other casualty.”? See Suwannee Steamship Company v. United 
States, 435 F’. Supp. 389, 79 Cust. Ct. 19 (1977). Plaintiff is not seeking 
a remission of duties under that subsection, but rather claims that 
section 1466(a), under which the duties were assessed, is 
unconstitutional. 

Plaintiff does not dispute the amount of duties paid, but claims that 
they should not have been assessed under the special circumstances 
presented. Specifically, it contends that, on the facts of this case, 
section 1466(a) is unconstitutional, and that the assessment of duties 
is arbitrary and capricious. 

The vessel, by its certificate of inspection issued by the U.S. Coast 
Guard, is limited to operations on Lake Ontario and the New York 
State Barge Canal. Plaintiff alleges that on the American side of 
Lake Ontario, or the New York State Barge Canal, there are no ports 
with drydock facilities which could accommodate the vessel. Facilities 
are available at Port Weller, Ontario, Canada. In order to renew the 
required certificate of inspection, the vessel must undergo an “‘inspec- 
tion, site, and survey”’ every 5 years at a drydock facility. The dry- 
docking, at the Canadian port in August 1973, was for the purpose of 
complying with this requirement. 

Since there was no drydock facility at an American port on Lake 
Ontario, or the New York State Barge Canal, and since the vessel 
was allegedly limited by its certificate of inspection, plaintiff asserts 
that it could not comply with the 5-year drydocking requirement at 
an American port. Consequently, drydocking of the vessel at the 
Canadian port was compelled by force cf law. 

Furthermore, plaintiff asserts that, even if the vessel was authorized 
to proceed to an American drydock, the cost of the trip would have 
added an unreasonable economic burden that served no useful purpose. 

Plaintifi’s contention that, in this case, the application of the statute 
was arbitrary and capricious is essentially threefold. First, plaintiff 
argues that it was impossible for the vessel to reach an American 
drydock because of its restriction to Lake Ontario and the New York 
State Barge Canal in its certificate of inspection. Second, it states 
that, since there are no drydocks on the American side of Lake 
Ontario and on the New York State Barge Canal to accommodate 
the vessel, the assessment of duty upon the repairs done in Canada 
bears no reasonable relationship to the legislative purpose of section 
1466(a) to protect the American shipbuilding industry. Finally, 
plaintiff submits that the expense of proceeding to an American 
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port for the required repairs would be so burdensome as to render the 
application of the statute unconstitutional. 

Plaintiff can only succeed on its constitutional challenge by rebutting 
the strong presumption that legislation duly enacted by Congress 
is constitutional. As stated in Usery v. Turner Elkhorn Mining Co., 
428 U.S. 1, 15, 96 S. Ct. 2882, 2892 (1976): 

It is by now well established that legislative acts adjusting 
the burdens and benefits of economic life come to the court. with 
a presumption of constitutionality, and that the burden is on one 
complaining of a due process violation to establish that the legis- 


lature has acted in an arbitrary and irrational way. See, e.g., 


Ferguson v. Skrupa, 372 U.S. 726 (1963); Williamson v. Lee 
Optical Co., 348 U.S. 483, 487-488 (1955). 


corollary to that basic presumption of constitutionality, 


* * * is the principle that, when one interpretation of a statute 
would create a substantial doubt as to the statute’s constitutional 
validity, the courts will avoid that interpretation absent a ‘clear 
statement’ of a contrary legislative intent. When a statute is 
fairly subject to a variety of interpretations all but one of which 
would make it unconstitutional, then the courts must presume 
Congress intended the interpretation which is constitutionally 
permissible. See, e.g., United States v. Rumely, 345 U.S. 41, 45, 
73S. Ct. 543, 97 L. Ed. 770 (1953); Gutknecht v. United States, 
396 U.S. 295, 90 S. Ct. 506, 24 L. Ed. 2d 532 (1970). United States 
v. Thompson, 452 F. 2d 1333, 1337 (D.C. Cir. 1971), cert. denied, 
405 U.S. 998 (1972). 


Since plaintiff challenges the application of section 1466 to this 
particular case, it must produce “facts essential to a determination 
respecting the constitutional claim.” United States v. Canty, 469 F. 2d 
114, 121 (D.C. Cir. 1972). Plaintiff’s failure at the trial to prove its 
factual allegations compels the conclusion that it did not sustain its 
burden of proof. 

Plaintiff asserts that, because the vessel’s certificate of inspection 
restricted its operations to Lake Ontario and the New York State 
Barge Canal, it was impossible for it to reach an American drydock. 
Defendant’s witness, Comdr. Daniel Mania, U.S. Coast Guard, how- 
ever, testified that plaintiff could have applied for an amendment to 
the certificate of inspection. The amendment would have permitted 
the vessel to sail outside of Lake Ontario, or the New York State 
Barge Canal, to a repair facility at the American port in Lorain, 
Ohio, or Staten Island, N.Y. Commander Mania also testified that 
there was no record that the plaintiff had made such an application. 
Clearly, plaintiff failed to establish that its vessel could not proceed 
to an American drydock facility through the New York State Barge 
Canal; e.g., the one located at Staten Island, N.Y. 
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In its complaint, plaintiff alleged that the cost of reaching an 
American drydock facility required an “additional expenditure in 
excess of $12,000.” At trial, however, it introduced no evidence to 
show the cost of the trip to an American drydock facility. Plaintiff 
clearly failed to prove its allegation of “additional expenditure.” 

Crucial to plaintiff’s constitutional arguments are its contentions 
as to the limitation of its operating certificate for repairs outside of 
Lake Ontario and the New York State Barge Canal, and the excessive 
cost of such a trip even if authorized. The record does not sustain 
plaintiff’s allegations, nor does it support a finding that the assessed 
repairs could only have been performed in a foreign shipyard. 

Notwithstanding plaintiff’s deficiencies of proof, it nevertheless 
persistently urges this court to hold that section 1466(a) is uncon- 
stitutional as applied to the facts of this case. It is the opinion of this 
court that, even if plaintiff had proven its factual allegations it has 
not demonstrated that section 1466(a) is an unconstitutional exercise 
of the legislative power of the Congress. 

Whether a statute is unconstitutional, as a violation of plaintiff’s 
fifth amendment right to due process, depends initially upon whether 
it is a proper subject matter for the exercise of the legislative power. 
See Nebbia v. New York, 291 U.S. 502, 54S. Ct. 505 (1934). It must 
also be determined whether the method selected has a rational relation 
to the purpose sought to be attained by the statute. Id. at 525. It has 
been stated that as long as “‘any state of facts either known or which 
could reasonably be assumed” supports the judgment of Congress, a 
rational relationship is deemed to exist. United States v. Carolene 
Products Co., 304 U.S. 144, 154, 58 S. Ct. 778, 784 (1938). 

It is clear that the purpose of section 1466(a) was to protect the 
American shipbuilding and repairing industry. United States v. Gissel, 
353 F. Supp. 768, 772 (S.D. Tex. 1973), affd, 493 F. 2d 27 (5th Cir. 
1974). In addition to noting the Congressional purpose of the statute, 
in Suwannee Steamship Company v. United States, 79 Cust. Ct. 19, 26, 
C.D. 4708, 435 F. Supp. 389, 394 (1977), this court stated that: 

Both the hearings of the Senate committee, and the committee’s 
final report on section 466, evidence the concern of the committee 
members that the House amendment would have provided insuffi- 
cient protection for American shipyards, the class for whose 
benefit the section was orginally formulated. See Senate Hearings 
on H.R. 2667, 71st Cong., 1st volume XVII at 537-46 (1929) 
* * *S, Rept. No. 37, 71st Cong., Ist sess., 72 (1929). 

The Supreme Court of the United States, in Hampton & Co. v. 
United States, 276 U.S. 394, 412, 48 S. Ct. 348, 353 (1928), held that 
the protection of American industry, through the levy of Customs 
duties, is permissible subject matter for the exercise of the legislative 
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power. In Hampton, the basic issue was the validity of the assessment 
of additional duties on certain imports pursuant to the “flexible 
tariff” provision of title III of the Tariff Act of 1922, 42 Stat. 934 
(1922). The “‘flexible tariff’ provision was challenged on two grounds: 
First, that it was an illegal delegation of legislative power to the Presi- 
dent; second, that the object of the statute, the protection of American 
industry, was impermissible. The Court held that the protection of 
American industry, through the levy of Customs duties, was a per- 
missible exercise of legislative power which had a history dating back 
to the second act of Congress in 1789. Id. at 412. It also found that the 
“flexible tariff’ provision was not an illegal delegation of legislative 
power to the President since the statute prescribed “‘intelligible” 
principles for the exercise of the discretion delegated to the President. 
Id. at 409. Since the Hampton case teaches that the protection of 
American industry, through the levy of Customs duties, is a permis- 
sible legislative object, section 1466(a) cannot be considered consti- 
tutionally infirm as an inappropriate exercise of the legislative power. 

Citing the Nebbia case, the plaintiff stresses that the guaranty of 
due process “demands that the means selected (in this case the 
imposition of duties) must have a real and substantial relation to 
the object sought to be attained.” Specifically, plaintiff complains 
that the assessment of duties on the repairs bears no rational relation 
to the object of the statute, because there are no drydocks on the 
American side of Lake Ontario or on the New York State Barge 
Canal where the repairs could have been performed. This assertion is 
unsupportable since there are American drydock facilities at Lorain, 
Ohio, Staten Island, N.Y., and other locations in the Great Lakes 
region. Pursuant to the statutory purpose, their interests are protected 
by the assessment made upon the foreign repairs. 

The imposition of duties upon foreign ship repairs, as intended by 
the statute, increases the cost of the foreign repairs. The assessment, 
therefore, serves as a negative incentive, and is intended to induce a 
shipowner to choose a U.S. facility for repairs. Plaintiff has not 
demonstrated that the statute bears no rational relation to the object 
sought to be attained, namely, affording protection to the American 
shipbuilding industry. The fact that plaintiff chose a course of action 
which required an assessment of duties does not make the application 
of section 1466(a) so unreasonable as to constitute a violation of its 
alleged fifth amendment due process rights. 

Had plaintiff proven that it was impossible for its vessel, under its 
certificate of inspection, to reach an American drydock facility for the 
required inspection, the question would then be presented as to the 
reasonableness of the statute as applied to the particular case. On 
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this record, plaintiff did not prove that it was impossible for its 
vessel to leave Lake Ontario in order to reach an American drydock 
for the required inspection and repairs. 

It is fundamental in our constitutional system that the judicial 
power extends to “cases” and “controversies” properly presented for 
adjudication. U.S. Constitution, article III, section 2. See Flast v. 
Cohen, 392 U.S. 83, 94-95, 88 S. Ct. 1942, 1949-1950 (1968). In United 
States v. Raines, 362 U.S. 17, 20-21, 80 S. Ct. 519, 522 (1960), the 
Supreme Court noted that: 


The very foundation of the power of the Federal courts to 
declare acts of Congress unconstitutional lies in the power and 
duty of those courts to decide cases and controversies properly 
before them. This was made patent in the first case here exercising 
that power—‘“‘the gr: avest and most delicate duty that this Court 
is called on to perform.” Marbury v. Madison, 1 Cranch 137, 177- 
180. This Court, as is the case with all Federal courts, “has no 
jurisdiction to pronounce any statute, either of a State or of the 
United States, void, because irreconcilable with the Constitution, 
except as it is ¢ called upon to adjudge the legal rights of litigants 

in actual controversies. In the exercise of that jurisdiction, it is 
Doane by two rules, to which it has rigidly adhered, one, never to 
anticipate a question of constitutional law in advance of the 
necessity of deciding it; the other never to formulate a rule of 
constitutional law broader than is required by the precise facts 
to which it is to be applied.” Liverpool, New York & Philadelphia 
S. S. Co. v. Commissioners of Emigration, 113 U.S. 33, 39. 


Plaintiff vigorously maintains that the statute compels it to choose 
between two cost-burdensome alternatives; namely, to pay the duties 
assessed on the foreign repairs, or to proceed to an American drydock 
to comply with the inspection/certification requirement. It is implicit 
in plaintiff’s argument that it has the option to choose where the 
repairs will be made. It cannot complain that, as a consequence of 
its choice, the statute imposes a monetary burden. See City of Pitts- 
burgh v. Alco Parking Corp. et al., 417 U.S. 369, 94 S. Ct. 2291 (1974). 
See also, Alaska Fish Salting & By-Products Co. v. Smith, 255 U.S. 
44, 41 S. Ct. 219 (1921); A. Magnano Co. v. Hamilton, 292 U.S. 40, 
54 S. Ct. 599 (1934). 

Plaintiff’s argument that section 1466(a) imposes a monetary 
burden upon its business does not present an issue of constitutional 
magnitude. 

It is the determination of the court that plaintiff has neither proven 
its factual allegations, nor established that section 1466(a) is un- 
constitutional as applied. Plaintiff’s action is dismissed. 

Judgment will be entered accordingly. 
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Appeals to U.S. Court of Customs 
and Patent Appeals 


Appeal 79-32.— United States v. Texas Instruments Incorporated.— 
VisiBLE Ligut Emirtine Dioprs—Watcu anp Crock Dirats— 
EvLectricaL Inpicator PANELS oR VISUAL SIGNALING APPARA- 
tus—TSUS. Appeal from C.D. 4811 (companion case to C.D. 
4810—Appeal 79-33). 

In this case the display element of a solid-state digital watch (also 
referred to as a visible light emitting diode) was classified under the 
provision in item 720.40, Tariff Schedules of the United States, as 
modified by T.D. 68-9, for watch and clock dials. The Customs Court 
held that the merchandise was properly classifiable as claimed by 
plaintiff-appellee under the provision in item 685.70, as modified, for 
electrical indicator panels or electrical visual signaling apparatus. 

It is claimed that the Customs Court erred in finding and holding 
that the subject merchandise is properly classifiable under item 685.70, 
supra, with a duty rate of 4 per centum ad valorem; in not finding and 
holding that the subject merchandise was properly classified under 
item 720.40, supra, with a duty rate of 1.2 cents each and 22.5 per 
centum ad valorem; in finding and holding that the solid-state 
watches with which the subject merchandise is used are not watches 
within the meaning of headnote 1 to subpart E, part 2, schedule 7, 
TSUS, because they do not possess timepiece movements within the 
intendment of the TSUS; in finding and holding that the subject 
merchanise is not a dial within the intendment of the TSUS; in finding 
and holding that a watch or clock dial must have present on the 
article itself a series of graduations or reference numbers or poimts 
from which the passage of time can be ascertained, commonly in 
conjunction with a set of hands or pointers; in finding and holding 
that a dial must have a marker, e.g., pointer or hands; in finding and 
holding that the subject merchandise is not a dial because of the ab- 
sence of graduation or reference points; in finding and holding that the 
subject merchandise is not a dial because of the absence of a pointer 
or hands; in finding and holding that the holding of the court precludes 
acceptance of alternative claims for classification under either item 
720.75, TSUS or 720.86, TSUS; in not, alternatively, overruling the 

19 
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plaintiff’s claim without affirming the classification because the subject 
merchandise is properly classifiable under item 720.75, TSUS; in not, 
alternatively, overruling the plaintiff’s claim without affirming the 
classification because the subject merchandise is properly classifiable 
under item 720.86, TSUS; in not finding and holding that an article, 
such as the subject merchandise, the sole purpose and function of 
which is to indicate the time in solid-state watches, is a “dial” within 
the intendment of the TSUS; in not finding and holding that the sub- 
ject merchandise comes within the eo nomine provision of item 
720.40, TSUS, for “Watch and clock dials: Under 1.77 inches in 
width”; in not finding that the subject merchandise bears an essential 
resemblance to watch dials in terms of function and use; in ignoring 
the legislative history of the watch and clock tariff schedules; in 
ignoring the manifest legislative intent, as shown in the legislative 
history, that all watches and clocks, including mechanical, electro- 
mechanical and solid-state electronic types, be classified under sched- 
ule 7, part 2, subpart E, TSUS; in ignoring the manifest legislative 
intent, as shown in the legislative history, to have the components of 
all watches and clocks, including mechanical, electro-mechanical and 
solid-state electronic types, classified under schedule 7, part 2, sub- 
part E, TSUS; in not determining whether, as a matter of law, the 
merchandise is properly classifiable under item 685.70, supra; in not 
finding and holding that the electronic watches in which the subject 
merchandise is incorporated have ‘‘movements” within the meaning of 
the TSUS provisions for watch movements or, alternatively, clock 
movements, as provided for in schedule 7, part 2, subpart E, TSUS. 


Appeal 79-33.—-United States v. Texas Instruments Incorporated.— 
Monouituic InreGRatEep Crrcurr Cxips—CoMpoNENTS OF 
Sotrp-State Execrronic WatrcHEs—ASSEMBLIES OR SUBAS- 
SEMBLIES FoR WatcH MovEeMENtTs (or CLtock MovEMENTS)— 
TRANSISTORS AND OTHER RELATED ELEcTRONIC Crystat Com- 
PONENTS—TSUS. Appeal from C.D. 4810. 

In this case the merchandise consists of a monolithic integrated 
circuit chip used as a component of the module in a solid-state digital 
watch. The merchandise was classified under item 720.75, Tariff 
Schedules of the United States, as modified by T.D. 68-9, as assemblies 
or subassemblies for watch movements consisting of two or more 
parts joimed together. In addition, defendant-appellant raised an 
alternative claim that the merchandise was properly classifiable under 
item 720.86, as modified, as assemblies or subassemblies for clock 
movements consisting of two or more parts joined together. Plaintiff- 
appellee claimed the merchandise was classifiable under item 687.60, 
as modified, as transistors and other related electronic crystal com- 
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ponents. The Custom Court held that the merchandise was properly 
classifiable as claimed under item 687.60, supra, with duty at the rate 
of 6 percent ad valorem. 

It is claimed that the Customs Court erred in finding and holding 
that the subject merchandise is properly classifiable under item 687.60, 
supra; in not finding and holding that the subject merchandise was 
properly classified under item 720.75, supra; in not finding and holding 
that the module of which the subject merchandise is a component is 
a watch movement within the purview of the TSUS; in not finding 
and holding, alternatively, that the module of which the subject 
merchandise is a component is a clock movement within the purview 
of the TSUS; in finding and holding that the term “movement” for 
purposes of the TSUS refers to a mechanism, whether mechanical or 
electro-mechanical, which possesses some moving parts to which or 
from which motion is transferred; in finding and holding that the 
quartz crystal, which is another essential component of the module 
in which the subject merchandise is incorporated, does not have mo- 
tion within the contemplation of the term “movement’’; in miscon- 
struing the legislative history of the watch and clock provisions of 
the TSUS; in not finding and holding that the manifest legislative 
intent was to classify all watches and clocks under the watch and 
clock provisions of the TSUS; in not finding and holding that the 
manifest legislative intent was to classify all solid-state electronic 
watches and clocks and their components, whether or not they literally 
possessed mechanical or electro-mechanical movement or motion, 
under the watch and clock schedules of the TSUS; in limiting the 
meaning of the term “watch movement,” as used in the TSUS, to 
“conventional” mechanical or electro-mechanical movements; in 
finding and holding that the term ‘‘movement,’’ as used in TSUS, is 
limited to the type of ‘movement’ in existence prior to enactment of 
TSUS, i.e., that which possessed a mechanical transfer of motion; 
in finding and holding that the tariff provisions for watch movements 
and subassemblies for watch movements do not embrace articles 
patented subsequent to the enactment of the TSUS; in finding and 
holding that the subject merchandise bears no resemblance to an 
article described in the TSUS as a “timepiece movement’; in not 
finding and holding that the subject merchandise rcsembles, in its 
essential particulars, subassemblies for watch movements; in not 
finding and holding, alternatively, that the subject merchandise re- 
sembles, in its essential particulars, subassemblies for clock move- 
ments; in not finding and holding that the module of which the subject 
merchandise is a component bears a resemblance, in its essential par- 
ticulars, to ‘‘timepiece movements,” as provided for in TSUS; in not 
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finding and holding that the subject merchandise belongs to that 
class of articles which are used as subassemblies for watch move- 
ments; in not finding and holding, alternatively, that the subject 
merchandise belongs to that class of articles which are used as sub- 
assemblies for clock movements; in finding and holding that the 
subject merchandise is not more than an integrated circuit; in finding 
and holding that headnote 2(a) of subpart E, part 2, schedule 7, 
TSUS, does not require that a watch contain a movement; in not 
finding and holding that the subject merchandise is more specifically 
provided for under item 720.75, supra, or, alternatively, item 720.86, 
supra; in finding and holding that the TSUS are antiquated schedules 
neither designed nor intended for present day application. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. CHAsEn, 
Commissioner of Customs. 


[332-73] 


Notice of Release for Public Comment of United States Administra- 
tion Draft Comments on Draft Chapters of the Harmonized Com- 
modity Description and Coding System 


Agency—U.S. International Trade Commission. 


Action—Release for public comment, pursuant to Commission in- 
vestigation No. 332-73, under the authority of section 332(g) of the 
Tariff Act of 1930, as amended, of drafts of, and draft U.S. comments 
on, the following chapters of the Harmonized Commodity Description 
and Coding System. 


Chapter 50: Silk 

Chapter 51: Wool, fine or coarse animal hair; horsehair yarn and 
woven fabric 

Chapter 52. Cotton 

Chapter 53: Other vegetable textile fibers; paper yarn and woven 
fabrics of paper yarn 

Chapter 54: Man-made filaments 

Chapter 55: Man-made staple fibres (discontinuous) 

Chapter 92: Musical instruments; sound recorders or repro- 
ducers; television image and sound recorders or 
reproducers; parts and accessories of such articles 

Chapter 93: Arms and ammunition; parts thereof 


23 
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Chapter 94: Furniture and parts thereof; bedding, mattresses, 
mattress supports, cushions and similar stuffed 
furnishings; lamps and lighting fittings not else- 
where specified or included 

Chapter 95: Articles and manufactures of carving or moulding 
material 

Chapter 96: Brooms, brushes, feather dusters, powder-puffs and 
sieves 

Chapter 97: Toys, games and sport requisites; parts thereof 

Chapter 98: Miscellaneous manufactured articles 

Chapter 99: Works of art, collector’s pieces, and antiques * 


/ritten submissions—Parties wishing to submit written comments 
should do so by October 15, 1979. 

Hearing—Parties desiring the Commission to hold a hearing on 
these draft chapters of the Harmonized Code should contact the 
Secretary of the Commission by October 15, 1979, and show good 
cause for holding a hearing. 

Copies of documents—Copies of the draft chapters and draft US. 
comments thereon which are the subject of this notice are available 
for public inspection at the offices of the Commission, 701 E Street 
NW., Washington, D.C. 20436, or at 6 World Trade Center, New 
York, N.Y. 10048. The Commission will also send copies to interested 
parties upon request. 

For further information contact—Eugene A. Rosengarden, Director, 
Office of Nomenclature, Valuation and Related Activities, U.S. In- 
ternational Trade Commission, 701 E Street NW., Washington, D.C. 
20436, Telephone : 202/523-0370. 

Supplementary information—The purpose of this notice is to obtain 
the comments and views of interested parties with respect to the above 
mentioned draft chapters of the Harmonized Commodity Description 
and Coding System, and of the draft U.S. comments thereon. 

This notice is being issued pursuant to Commission investigation 
No. 332-73, instituted on January 31, 1975 (40 F.R. 6329), under 
section 332(g) of the Tariff Act of 1930. The investigation was initiated 
in accordance with section 608(c) of the Trade Act of 1974, which 
provides, in part, that the Commission shall institute an investigation 
which would provide the basis for— 

(2) full and immediate participation by the United States In- 
ternational Trade Commission in the United States contribution 
to technical work of the Harmonized Systems [sic] Committee 
under the Customs Cooperation Council to assure the recognition 


of the needs of the United States business community in the de- 
velopment of a Harmonized Code reflecting sound principles of 


‘ Chapter 99 is believed to be acceptable as drafted by the Technical Team, and thus comments are not 
thought to be necessary. 
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commodity identification and specification and modern producing 
methods and trading practices * * * 

The Harmonized Commodity Description and Coding System 
(Harmonized Code) is being developed by the Customs Cooperation 
Council (CCC), an 80-member international organization with head- 
quarters in Brussels, as an international commodity classification 
system which will be adaptable for modernized customs tariff nomen- 
clature purposes and for recording, handling, and reporting of trans- 
actions in international trade. The Harmonized Code will be based on, 
and in many respects will be an extension of, the Customs Cooperation 
Council Nomenclature (CCCN), formerly known as the Brussels 
Tariff Nomenclature (BTN). 

Currently, the Technical Team working under auspices of the CCC 
prepares drafts of the various chapters of the Harmonized Code for 
consideration by the Harmonized System Committee, which was 
established in order to develop the code. These drafts are forwarded 
to the members and observers of the Committee for their review and 
submission of written comments. The Committee meets three times a 
year to consider these drafts and the written comments and presenta- 
tions of the various delegations. The review of a particular chapter 
or group of chapters may extend to more than one meeting. 

In 1971, the Department of Treasury established an Interagency 
Advisory Committee on Customs Cooperation Council Matters in 
order to provide a basis for interested Federal agencies to participate 
with respect to CCC matters. In order to establish and develop U.S. 
programs and policies with respect to the Harmonized Code, the 
interagency committee has instituted procedures which take into 
account the provisions of section 608 (c) of the Trade Act of 1974, 
which call for the Commission to contribute to the U.S. technical 
input to the Harmonized System Committee. Under these procedures 
the Commission is preparing technical comments and proposal on the 
various chapters of the Harmonized Code for consideration by the 
interagency committee in the determination of U.S. proposals with 
respect to the Harmonized Code. In making proposals, the Commission 
is seeking and taking into consideration the views of trade and industry 
and other interested parties and of interested Government agencies. 

The draft U.S. comments on the chapters of the Harmonized Code 
released for public comment today relate specifically to the Technical 
Team drafts of these chapters and should be read in conjunction 
therewith. 

In its public notices of May 4, 1976 (41 F.R. 18716 of May 6, 1976), 
August 9, 1976 (41 F.R. 34376 of August 13, 1976), December 20, 1976 
(41 F.R. 55948 of December 23, 1976), September 1, 1977 (42 F.R. 
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44852 of September 7, 1977), February 7, 1978 (43 F.R. 5902 of 
February 10, 1978), October 16, 1978 (43 F.R. 48723 of October 19, 
1979), February 14, 1979 (44 F.R. 10435 of February 20, 1979), and 
May 16, 1979 (44 F.R. 29740 of May 22, 1979), the Commission 
identified those chapters which have been considered thus far by the 
Harmonized System Committee, and the chapters for which a Tech- 
nical Team draft has been released. Since those notices were issued the 
Commission has received the following draft chapters prepared by the 
Technical Team: 

Chapter 39 (Revised Draft): Artificial resins and plastic ma- 
terials; cellulose esters and 
ethers; articles thereof 

Chapter 40 (Revised Draft): Rubber, synthetic rubber, factice 
and articles thereof 

Copies of these chapters are also available for inspection as specified 
above; the Commission will send copies of these chapters to interested 
parties upon request. 

By order of the Commission: 

Issued: September 5, 1979. 

KennetH R. Mason, 
Secretary. 


Certain Fisu 
(TA-201-41] 
Notice of Investigation and Hearing 


Investigation instituted—Following receipt of an amended properly 
filed “petition for relief from injury caused by imports of ground 
fish” on August 20, 1979, filed on behalf of the Fishermen’s Marketing 
Association of Washington, Inc., Seattle, Wash., and the Coast 
Draggers Association, Westport, Wash.,! the U.S. International 
Trade Commission on September 5, 1979, instituted an investigation 
under section 201(b) of the Trade Act of 1974 (19 U.S.C. 2251(b)) 
to determine whether cod, cusk, haddock, hake, pollock, whiting, 
wolf fish, Atlantic Ocean perch, Pacific rockfish (including Pacific 
Ocean perch), flounder, turbot, and all other flatfish, except halibut, 
provided for in items 110.15, 110.35, 110.40, 110.45, 110.47, 110.50, 


1 Supporting this petition to date are the following organizations: (a) Fishermen’s Marketing Association, 
Inc., Eureka, Calif.; (b) National Federation of Fishermen/Western Region; (c) Pacifie Coast Federation 
of Fishermen’s Associations, Sausalito, Calif.; (d) Western Fishboat Owners Association, San Diego, Calif.; 
(e) Otter Trawl] Commission of Oregon, Astoria, Oreg.; (f) Marine Construction and Design Co., Seattle, 
Wash.; and (g) Point Judith Fishermen’s Cooperative Association, Inc., Narragansett, R.I. 
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110.57, and 110.70 of the Tariff Schedules of the United States, are 
being imported into the United States in such increased quantities as 
to be a substantial cause of serious injury, or the threat thereof, 
to the domestic industry producing articles like or directly competi- 
tive with the imported articles. 

Public hearing ordered—A public hearing in connection with this 
investigation will be held in Seattle, Wash., on Wednesday, Novem- 
ber 14, 1979, at a time and place to be announced. Requests for 
appearances at the hearing should be received in writing by the 
Secretary to the Commission, U.S. International Trade Commission 
Building, 701 E Street NW., Washington, D.C. 20436, not later than 
the close of business, Thursday, November 8, 1979. 

Inspection of petition.—The submission filed in this case is available 
for public inspection at the office of the Secretary to the Commission 
in Washington and at the Commission’s New York City office, located 
at 6 World Trade Center. 

By order of the Commission. 

Issued: September 7, 1979. 

Kennetu R. Mason, 
Secretary. 


[AA1921—Inq.—28] 
CountTERTOP MicrowavE Ovens From JAPAN 
Notice of Inquiry and Hearing 


The U.S. International Trade Commission (Commission) received 
advice from the Department of the Treasury (Treasury) on August 24, 
1979, that during the course of determining, in accordance with sec- 
tion 201(c) of the Antidumping Act, 1921, as amended (19 U.S.C. 
160(c)) whether to institute an investigation with respect to counter- 
top microwave ovens from Japan, Treasury had concluded from the 
information available to it that there is substantial doubt that an 
industry in the United States is being or is likely to be injured, or is 
prevented from being established, by reason of the importation of 
this merchandise into the United States. For purposes of this inquiry, 
countertop microwave ovens are defined as “microwave ovens 
classifiable under TSUSA item 684.3010.” Therefore, the Commission 
on August 30, 1979, instituted inquiry No. AA1921-Ingq.-28, under 
section 201(c)(2) of the act, to determine whether there is no reason- 
able indication that an industry in the United States is being or is 
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likely to be injured, or is prevented from being established, by 
reason of the importation of such merchandise into the United States. 

Hearing.—A public hearing in connection with the inquiry will 
be held in Washington, D.C., at 10 a.m., e.d.t., on Wednesday, 
September 12, 1979, in the hearing room, U.S. International Trade 
Commission Building, 701 E Street NW. All parties will be given 
an opportunity to be present, to produce information and to be heard 
at such hearing. Requests to appear at the public hearing should be 
received in writing in the office of the Secretary to the Commission 
not later than 5 p.m., Friday, September 7, 1979. 

Wriiten statements.—Interested parties may submit statements 
in writing in lieu of, or in addition to, appearing at the public hearing. 
A signed original and 19 true copies of such statements should be 
submitted. To be assured of their being given due consideration by 
the Commission, such statements should be received no later than 
Friday, September 14, 1979. 

By order of the Commission. 

Issued: August 31, 1979. 

Kenneru R. Mason, 
Secretary. 


In the Matter of 


Certain AUTOMATIC CRANKPIN Investigation No. 337-TA-60 
GRINDERS | 


Order Granting Extension of Time 


On August 30, 1979, the presiding officer in the certain automativ 
crankpin grinders investigation No. 337-TA-60 requested an addi- 
tional 15 days in which to file his recommended determination. 

The Commission hereby grants the presiding officer’s request and 
orders that the recommended determination shall be filed by Sep- 
tember 26, 1979. 

By order of the Commission. 

KENNETH R. Mason, 
Secretary. 
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